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BeforeSTEEL E, Chief JusticeHOLLAND, BERGER, JACOBS and
RIDGELY, Justices.

ORDER
This 22 day of March 2011, it appears to the Court that:

(1) State Farm Mutual Automobile Insurance Company algpffom a
Superior Court order awarding Joanne Enrique casts prejudgment interest
under 6Del. C. 8 2301(d) on her uninsured motorist benefits cfainstate Farm
insured Enrique under a typical auto policy in whghe had $100,000 uninsured
motorist coverage. State Farm disputed Enriquisisncfor damages under the
UM coverage. Enrique sued. A jury awarded Enrig260,000 for damages

arising out of the automobile accident with thensaired motorist. On appeal,



State Farm claims that the trial judge erred byrdimg Enrique prejudgment
interest because the underlying judgment with pigoent interest exceeded the
uninsured motorist policy coverage limit. Becaysejudgment interest is a
litigation cost and not an element of damages, uhmsured motorist policy’s
coverage limits do not cap the award. ThereforeAWEIRM.

(2) This action arises out of a claim for uninsured anist benefits under
a policy State Farm issued to Jason Garber. Onteder 26, 2005, Enrique
permissively drove Garber’s car. Bridgett Roy ckrthe Garber car. The parties
do not dispute that Roy’s negligence proximatelyseal the accident, that Enrique
sustained injuries in the accident, and that Emriqualified for uninsured motorist
coverage under Garber’s policy.

(3) On July 22, 2008, Enrique filed a complaint agaigtite Farm for
damages under Garber’'s uninsured motorist coveradee policy provided for
$100,000 in single limits uninsured motorist cogera State Farm advanced
$25,000 to Enrigue after negotiations between #Hrégs broke down. On January

22, 2010, Enrique sent State Farm a demand pursaadiDel. C. § 2301(d}

1 6 Del. C. §2301(d) is also commonly known as the “rejectatiesaent offer” statute. It reads:
In any tort action for compensatory damages inStperior Court or the Court of
Common Pleas seeking monetary relief for bodilyurigs, death or property
damage, interest shall be added to any final judgnemtered for damages
awarded, calculated at the rate established inestiba (a) of this section,
commencing from the date of injury, provided thabpto trial the plaintiff had
extended to defendant a written settlement demalhd for a minimum of 30 days
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requesting payment of an additional $65,000 fostal tof $90,000. On February
2, 2010, State Farm rejected the demand. Befak tine parties stipulated that
$75,000 remained under the UM coverage.

(4) After a three day trial, a jury returned a verdiot $260,000 in
Enrique’s favor. Following trial, Enrique filed raotion to assess expert witness
fees, court costs, and prejudgment interest. Tupe&or Court judge awarded an
undisputed $1,369 for court costs, $2,000 for exjgexs, and prejudgment interest.
The Superior Court judge held that an award ofyd®g@nent interest added to
damages could exceed the UM policy limits but ttket remaining coverage
balance of $75,000 would be the basis for calaujgirejudgment interest, not the
jury verdict of $260,000. The Superior Court judgearded prejudgment interest
of $32,296.87 based on the remaining $75,000 o$1108,000 coverage limt.

(5) On appeal, State Farm contends that the trial jsdgeal award
(damages plus prejudgment interest) erroneouslgesad the $75,000 remaining
under the UM coverage limit. According to Staterfraprejudgment interest is an
element of damages. Because the policy limits tle&imum recoverable under

UM to the bodily injury damage limits in the poli¢$100,000), and prejudgment

in an amount less than the amount of damages ugochvithe judgment was
entered.

2 Enrique v. State Farm Mut. Auto. In2010 WL 263845, at *3 (Del. Super. Ct. JuneZ11,0).
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interest is an element of damages, the policy limit$100,000 caps Enrique’s
recovery—prejudgment interest includ&d.

(6) We review questions of statutory interpretatd®novobecause they
involve questions of law. When reviewing a statute or polidg novo we must
determine whether the trial judge “erred in forntmi@ or applying legal
precepts.”

(7) Section 2301(d) sets forth certain requirements ahelaimant must
meet in order to qualify for prejudgment interg§the action must be a tort action,
the claimant must have made and held open a defoarsgttlement for 30 days,
and the damages determined at trial must exceearttont plaintiff agreed to
accept for settlemerit. If these elements are met, then “[a] trial judgeuld
ultimately calculate the contested prejudgmentr@siebased upon the extent of
damages—not the existence of or terms of coverhgeldwever, when

prejudgment interest is awarded based on uninson@orist coverage, then we

3 App. to Op. Br. at A0032.

* Rapposelli v. State Farm Mut. In888 A.2d 425, 427 (Del. 2010).

® State Farm Mut. Ins. Co. v. Clarendon Nat'l Ins.. @04 A.2d 384, 387 (Del. 1992).
® 6 Del. C.§ 2301(d).

" See id.

8 Rapposellj988 A.2d at 427-29.



agree with the trial judge that the award of prgjudnt interest can be greater than
the uninsured motorist policy limits but that theeamd must be based on the
remaining coverage—not the actual jury damage award

(8) Here, Enrigue met all the requirements under sec301(d).
Further, it is undisputed that Enrique offered éttle the case before trial for an
additional payment of $65,000.00, State Farm regk¢hat demand, it remained
open for 30 days, and the jury returned a damagesot for $260,000.00—clearly
in excess of the demand. Because all of the rexpgints under the plain and
unambiguous statute are met, the trial judge muatdprejudgment interest.

(9) In Delaware, prejudgment interest only becomes laligation of a
litigating party—here the uninsured motorist card@vhen that party rejects a
demand before trial for an amount less than whajuty awards as damages. Just
as State Farm must pay ordinary court costs arslvigsch are beyond the limits
of liability, it also must pay prejudgment interesists. The contracted policy limit
forms the basis for the prejudgment interest awarddoes not set the cap for
recovery on litigation costs and fees, which magiude expert witness fees,

witness fees, and court reporter féesndeed, we agree with the rationale of the

% SeeSuper. Ct. R. 54

(d) Costs. Except when express provision therafoneade either in a statute or in these

Rules or in the Rules of the Supreme Court, cdsfli be allowed as of course to the
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trial judge that prejudgment interest is an expess®ciated with the defense costs
and strategy in the cas®As a litigation cost, prejudgment interest doe$ no
constitute an element of damages controlled byuthaesured motorist policy’s
coverage limits.

(10) The General Assembly enacted®él. C. 82301(d) to promote earlier
settlement of claims by encouraging parties to makeoffers sooner, with the
effect of reducing court congestibh. A contradictory holding capping State
Farm’s liability on prejudgment interest to the ipgllimit would strip section

2301 of its purpose—encouraging settlement—whenirteerer is faced with a

prevailing party upon application to the Court witken (10) days of the entry of final
judgment unless the Court otherwise directs.
(f) Court reporter fees. The fees paid court regysrfor the Court's copy of transcripts of
depositions shall not be taxable costs unlessdotred into evidence. Fees for other
copies of such transcripts shall not be taxabléscG$ie production and playback costs
associated with any videotape deposition may atstakxable as costs if the video
deposition is introduced into evidence.
(9) Witness fees. Witness fees for those testifgingleposition shall be the same as
statutory witness fees for testifying in Court anth fees shall be taxable as costs if the
deposition is introduced into evidence.
(h) Expert witness fees. Fees for expert witnetssifying on deposition shall be taxed
as costs pursuant to D&l.C. 88906 only where the deposition is introduced into
evidence.
9 Enrique 2010 WL 263845, at *Xee Cox v. Peerless Ins..C674 F.Supp. 83, 86 (D. Conn.
1991) (“[P]rejudgment interest . . . provides adliional incentive to settle a lawsuit and avoid

a trial in certain cases by imposing an increassthjty upon a nonsettling litigant.”)(internal
guotation marks omitted).

1 Rapposelli988 A.2d at 427seeDel. S.B. 310, 140th Gen. Assemb. (2000).
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demand below or at what ultimately may be deterohitioebe at or in excess of the
policy limit. Contractual terms in an uninsuredtorest policy must be interpreted
consistently with statutory public policy. Thealrjudge correctly did so here.
NOW, THEREFORE, IT IS ORDERED that the judgmenttlod Superior
Court is AFFIRMED.
BY THE COURT:

/s/ Myron T. Steele
Chief Justice




